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Introduction

Currently, in Central and Eastern Europe, if there is one problematic taking more and more extend on the national and European scale, it is undoubtedly the Romani rights’ issue. No other community has attracted so much media attention and arouses so many international critics and comments. Roma and their further integration in the European Union have slowly become one of the major concerns in the Enlargement process. The countries we are going to examine: Bulgaria and Czech Republic are interesting to compare for many reasons. With the exception of the common Communist regime, they are quite different. Economically, Czech Republic is one of the richest countries in Central Europe, benefiting from a very low unemployment rate. Culturally, the minorities in the Czech lands are less numerous than in Bulgaria, even if they are although visible. Historically, the two countries have been part of two different empires- respectively the Austro-Hungarian and the Ottoman, which has had a different impact on the formation of their national identity.

But nevertheless, they are also linked by some common characteristics. Actually, the big convergences concern precisely the Romani minority, seeing that during Communism, Bulgaria and Czech Republic have had the most repressive policies towards their Roma
. Contrary to other Central European countries, like Hungary or Poland, the Roma had no possibilities (except for extremely short periods) to organise themselves in associations or to promote their own culture. The process of de-culturalisation was driven really far and besides, from their young age, Roma children were put into special schools apart from their “white” fellows, being condemned to minimum education and law-qualified jobs
. It is useless to say that this cycle of segregation has only had negative consequence for the image of the Roma- perceived by the mainstream society as “lazy, incompetent, unwilling to adapt, profiteers, etc.”
The aim of this paper is to analyse how the two countries have managed (or have not) to deal with their Romani minority after 1989 and which kind of legal protection and recognition they have been able to ensure them. In a state of law, rights constitute an entitlement, something that is recognised, guaranteed and often morally due
. Thus, focussing on minority rights and anti-discrimination protection is an important aspect of the Romani integration, because once written the legislation should be worth invoking. 
 After 1989, the transition process threw almost all of the Central and Eastern European countries in huge social, economic and political modifications. Even if some countries seemed to deal better than others with the instauration of democracy, like the Czechoslovak Republic- admired for its pacific “Velvet Revolution”- consequent social crises have however shaken the civil society. Roma were and still are the most affected by these structural changes, being hit by high unemployment, poverty, lack of education and social support, etc. Turning to the “black economy”, or peddling activities, they have also collected the “post-communism” frustration of the mainstream society, reflected through racist behaviours in all spheres of life
. Actually, Roma have always been marginalized, but the rejection towards the community has worsened in the beginning of the nineties. There are approximately 600-700 000 thousand Roma in Bulgaria, and 200-300 000 in Czech Republic, though the majority of them does not confess its ethnic origin. Focusing on racial motivated attacks; semi-organized violence against Roma is mainly conducted by different groups of skinheads, especially numerous in Czech Republic: 3000 to 4000 members, who are seldom prosecuted for their racial crimes
. Even if the problem has not the same extends in Bulgaria, escalating violence was present in the beginning of the transition, including skinheads and police violence against Roma
. 

The major paradox of Czech and Bulgarian societies is that the apparent tolerant climate applies to every other community but the Roma. Bulgaria has been congratulated for the successful political integration of its Turks; some observers speaking even of the “Bulgarian ethnic model
”, and Czech Republic suffers no problems with its Slovakian or Hungarian minority. But the way they are both dealing with the Roma has seriously damaged their positive image abroad.
The next part of the work will examine the way Roma are represented in the legal framework of Czech Republic and Bulgaria. The guiding question is if the national law provide the effective protection to respect the principle of anti-discrimination and equal treatment for minorities. Further, the modifications introduced in the respective constitutions of the two countries under the European pressure will be also analysed.
1. Legal recognition and protection.

In the beginning of the transition period, governments tried to deny the presence of discriminatory behaviours in the public and civil spheres. Awareness of the “equality of treatment” by the political elite was not a priority and anti-discrimination legislation was unclear, dispersed and empty of real implementation
. 

The Bulgarian Constitution of 1991 contains an initial ambiguity- recognising the “existence of religious, linguistic and ethnic differences”, but never explained them clearly. Furthermore, no binding definition of “national minority” is incorporated in the Constitution
 and consequently the term “national minority” has led to many unresolved debates in the political sphere, some politicians using it, other denying that the concept is applicable to the Bulgarian situation
. Regarding to the equality issues before the law and the non-discrimination, Article 6(2) of the Bulgarian Constitution is the best to rely on:


“All citizens shall be equal before the law. There shall be no privileges or restriction of rights on the grounds of race, nationality, ethnic self-identity, sex, origin, religion, education, opinion, political affiliation, personal or social status, or property status”.

The constitutional non-discrimination guarantee in Bulgaria is “all encompassing”, which means that the Constitution is being directly applicable to any field at any enforcement level and by any authority, and enforceable against any party, public or private, and binding on Parliament
. Still there is no direct mentioning of “discrimination” and in the reality privileges and restriction of rights often occur, especially concerning the equal access to justice- where Roma are particularly discriminated
. 

The racial and religious anti-discrimination, concerning mainly Roma and Turks, is not clearly mentioned in the Bulgarian law but covered by the international laws and Conventions- as the International Convention on the Elimination of All Forms of Racial Discrimination- ratified by Bulgaria. The positive aspect is that international treaties are part of the domestic law and enjoy superiority over norms of domestic law in cases of conflicts. Apart of the Constitution and the international treaties, non discriminations laws are to be found in different clauses- as the Social Assistance Act, the Labour Code, the National Education Act
, etc.

However, until 2003, no comprehensive anti-discrimination law or specialized body existed in Bulgaria, and definitions in the law remained too vague
. This has been reflected in practice by the non-awareness of the public institutions- courts or administrative bodies, to deal fairly respecting the principle of “equal treatment”. The adoption of a new anti-discrimination law in 2003 by the government has changed positively the situation and will be examined later in this work
. 

Similarly Czech Republic has faced analogue problems dealing with the protections of its minorities. The Czech minorities- ethnic and national- are recognized by the Constitution of 1993 but no clear definition of the two terms has yet been made. Alongside, the “Charter of Rights and Freedoms” offers basic and symbolic protection of national minorities. The Charter is part of the Constitutional order and has precedence over the ordinary laws. The Article 3 of the Charter stipulates that:


“Fundamental human rights and freedoms are guaranteed to everybody irrespective of sex, race, colour of skin, language, faith, religion, political or other conviction, ethic or social origin, membership in a national or ethnic minority, property, birth, or other status
”. 

This involves also the Roma- recognized as national minority.

Alongside, Article 10 of the Constitution of the Czech Republic provides that international treaties concerning human rights and fundamental freedoms to which the Czech Republic is a signatory are directly applicable and take precedence over domestic legislation. Thus, Czech law incorporates international treaties as: the International Covenant on Elimination of All Forms of Racial Discrimination, the International Covenant on Social, Economic, and Cultural Rights, and the European Convention on Human Rights providing for protection to national minorities
.
Nevertheless there is neither no comprehensive anti-discrimination legislation. The lack of definitions of discrimination, harassment, and victimisation in Czech law and Bulgarian law is evident and the non existence of implementing measures shows governments’ length to improve the situation. Rather than having one specific and separate law over discrimination and equal treatment, both countries have preferred to keep their anti-discrimination measures in separate clauses embodied in particular laws- forming the so called diffusive model. This dispersion of law combating discrimination is one of the major causes of their non-effectiveness. Another one is the non existence of procedural provisions to complete the measures
. 

Even if the situation has positively evaluated during the last years, discrimination of ethnic and religious minorities has taken place in all spheres of the public life, sometimes even implicitly orchestrate by the law or the government’s policies.
According to the European Commission against Racism and Intolerance, a prejudice against Roma’s basic rights and freedoms can be seen through application of the Article 11(4) of the Bulgarian Constitution, which forbids political parties on the ground of religion and ethnicity
. Roma, Turkish or Macedonian parties are thus forbidden and the only way to be involved in the political life is through Bulgarian parties
. In this spirit, “The Democratic Roma Union” was denied recognition as a political party in 1990, a decision upheld by the Bulgarian Supreme Court. But even if these measures are settled to maintain the state’s unity, and to protect from extreme parties, one could ask how the primary ethnic-Turkish party- Movement for Rights and Freedoms- succeeded in registering as political party- still according to the Supreme Court (1992)
.

Turning to Czech Republic, one of the most controversial debates emerged after the adoption of the new citizenship law, entering into force after the split of Czechoslovakia in 1993. According to the new law, federal nationality ceased to exist and citizen willing to change their nationality had one year and a half to undertake the procedures and fulfil the strict imposed criteria. After this term, the only way to acquire Czech citizenship could have been by applying to the Interior Ministry. Implicitly the law was meant to get rid of the Czech Roma, most of them originally migrant workers from Slovakia. Proletarianized during the Communism, and having lived in the Czech lands for decades, Roma were though still considered as Slovakian citizens. Even if no direct reference could be found in the citizenship law, “its requirements on residence, ancestry and criminality had a clearly disproportionate impact on Roma
”. The absurdity of the conditions- a two year permanent official living registration as well as a five-year clean record were- affected approximately 100 000 Roma and left them stateless. As result they were denied access to any public services, loosing their right to vote, benefit from social security or participate in the privatization process
. Worsening the situation of the Roma and forcing some of them to flee the country; the citizenship law has only provoked accurate international intention on the Czech government.
In April 1996, after long-term international pressure, the Czech Parliament amended moderately the law, delaying the five-year clean record requirement
. And in 1999, still consequence of international critics, serious improvements were made, lifting finally the limitations of Romani citizenship
.
2. The European pressure and the new legislations of Czech Republic and  Bulgaria.

Actually, it is under the European pressure that the most crucial steps have been made. Already the Treaty of Amsterdam in 1997, proclaimed in the Article 13 a general anti-discrimination provision. Further, in a limited time, the European Union came up with the “Framework Convention for the Protection of National Minorities” (FCNM) - the first legally-binding multilateral instrument devoted to the protection of national minorities, entering into force in 1998
. The FCNM was the response to the racist and xenophobic attitudes, re-emerging in Europe through extreme right parties (France, Belgium, Italy), especially after the success of Jorg Haider’s extremist party in Austria. Fearing growing tensions, the European Council approved in mid-summer 2000 a binding directive specifying for European Union Member States and candidate countries the required dimensions of laws banning racial discrimination. The so called “Race Directive” (Directive 2000/43/EC) is “implementing the principle of equal treatment between persons irrespective of racial or ethnic origin” and has according to the ERRC already greatly improved in quality the legal protection available to victims of racial discrimination in Europe. The Directive is also part of the “acquis communautaire”, meaning that a state wishing to join the European Union, must adopt it
. The directive was followed by another important directive of the Council, the 2000/78’ Directive, establishing a general framework for equal treatment in employment and occupation
. 

Both Czech Republic and Bulgaria ratified the FCNM. 

.
The Bulgarian Government ratified the FCNM in 1999, but according to specialists, (until recently) no special measures were settled to enforce the existent anti-discrimination legislation in Bulgaria. As Margarita Ilieva wrote it in September 2001 concerning the non-discrimination before the law:

”Concerning the implementation of binding international provisions as a remedy against discrimination, courts generally are not sufficiently aware of the provisions of international instruments incorporated into Bulgarian law, (…) and victims don’t have the adequate access to justice or sufficient means to engage in proceedings
”.
Nevertheless, significant improvements have been reached during the past two years, concerning fight against-discrimination and the integration of the Roma community.

Parallel to the ratification of the FCNM, 1999 symbolized also the launching of the “Framework Program for Equal Integration of Roma in Bulgarian Society
”. For the first time, a tripartite negotiation, including the government, Roma leaders and members of NGO’s served as bases to a national program on Roma’s issues. The biggest innovation was certainly the presence of Roma leaders, marking the recognition by the officials of the “will of the Roma minority to be an equal participant in the decision-making processes
”.

Preaching the adoption of numerous positive actions, such as: modification of the legislation concerning the anti-discrimination protection, the establishment of a state specialized body for prevention of discrimination, health service providers, the desegregation of Roma special schools, the support of Roma employment and housing, etc… the plan’s real implementation was only launched in the end of 2003. Besides, international observers criticised its rapid adoption, fearing to be just media publicity in front of the European Union
. But on the other side, for the first time, the programme saw its budget increased and real decisions to move on were taken.

The second huge achievement realized by the end of 2003 was the adoption of a new Law on Protection against Discrimination. The adoption of an anti-discrimination law and the establishment of a specific body for its implementation were part of the recommendations made by the Commission against Racism and Intolerance to the Council of Europe, as of the Framework Program for Equal Integration of Roma in Bulgarian Society. The new legislation is in accordance with the 2000/43/EC and 2000/78/EC European Directives, and has been qualified by the European Roma Right Centre as the first Bulgarian comprehensive anti-discrimination law, which bans discrimination on a number of grounds, “including race, gender, religion, disability, age, sexual orientation
”; applicable in all spheres of the social life. Furthermore, the respondent has the burden of proving that discrimination did not occur, and special programs to educate law enforcement officers in applying anti-discrimination legislation, as well as helping schools fight discriminatory practices have been foreseen by the government
.
A specialized body- the Anti-Discrimination Commission- will also be created and responsible in dealing with racial and gender discrimination, investigating complaints and giving legal fines or sanctions. Additionally, the law includes provisions that permit to more than one victim to complain in “cases where the discriminatory abuse harms groups of people”
. ERRC has had eulogistic comments on the new law, considering that: “the law consolidates Bulgarian anti-discrimination law into a single comprehensive act, thus improving the chances for real and comprehensive enforceability in practice
”
This has been broadly proved to be the case in 2004, marking the first five judiciary victories since the adopting of the new equality law. The most interesting case was certainly the one that opposed the Sofia state-owned electric company and a few Roma consumers. After a breakdown in the power grid in one of the segregated Roma districts in Sofia, the electric company refused to repair it complaining about the non-payment of some Roma consumers. The defenders argued that this was not a valuable reason to sanction by collective action the whole community, adding that in non-Roma neighbourhoods power supply was never denied on account of their neighbours’ unpaid debts. The Sofia Court agreed and recognized that Roma had been victims of discrimination
.

Without idealizing these first victories, this clearly shows that only in a few years, major changes can happen, conducting to the real implementation of anti-discrimination legislation, giving the opportunity to Roma to fight public and private injustice.

To end with Bulgaria, we can add that the country adopted too in 2003 a law on the “Ombudsman”; public body settled to protect citizens against violation of rights and freedoms by state and municipal authorities. Financial independence and immunity are provided and the Ombudsman is responsible in front of the Parliament
. The first office was established in April 2005, and will among other tasks complete the measures enforcing protection of minorities.
Turning back to Czech Republic, the disastrous impact of the government’s first years initiatives and the consequent international disapprobation have slowly made things go on. Because of the rise of skinhead attacks and the worsening of the Roma’s social conditions, many families decided to leave the country and seek for asylum abroad. In 1997, the Czech television broadcasted a documentary movie on a Czech Romani family living successfully in Canada without any discrimination from the part of the local population. This led to the massive immigration of more than 1200 Czech Roma to Canada, forcing the Canadian government to reintroduce visa requirement for Czech citizens
.

Under the critics and indignation of the international community, the Czech government decided for the first time to really to something about the Roma issue. In October 1997, the government adopted a report on “the Situation of the Romani Community in the Czech Republic and the Government Measures Assisting its integration in Society”, the so called Bratinka Report
. The document analysed in a broad scale the situation of Roma and was particularly critical with the government incapacity to adopt and implement effective policies. As response, the government established the “Human Rights Commission” to look after the human rights situation in the country, as well as an “Inter-ministerial Committee on Romany Community Affairs” to evaluate and coordinate initiatives and decisions concerning the Roma community
. But the efficiency of the two bodies is questionable, the Human Rights Commission having only an “advisory role”, denying real power to influence the government’s decisions, and the Inter-Ministerial Commission suffering of a lack of appropriate resources and poor institutional design. For example, in 2000 the adopted plan- “Concept on Government Policy towards Members of the Romany Community, Supporting their Integration into Society” represented a good theoretical advance, unfortunately lacking of effective implementation
.

Nevertheless in 2004 an important step was made. The Czech government succeeded in passing a new Anti-Discrimination Bill, offering comprehensive anti-discrimination legislation. The new legislation has in accordance with the European Directives 2000/43 and 2000/78 and broadens the scope of discrimination. The burden of proof is shifted to the respondent when it is established that discrimination occurred
. During the creation of a specialized body to protect minority rights, the government had two choices- or to launch a new “Equal Treatment Centre” or to include the body in the already existing “Ombudsman”. The second option was approved with the possibility of a special department in the Ombudsman’s agenda, dealing with gender and race directive, age, disability, religion and sexual orientation issues
. 

Conclusion

The present work was aimed to analyse the existing legal protection affecting the Roma community in Bulgaria and Czech Republic.

The main conclusion is that through the first years of the transition, no effective measures have been undertaken to fight discrimination and to ensure equal treatment for the national minorities of the countries. Speaking about the legal status of the minorities, both legislation remained too vague, lacking clear definitions and implementation. The dispersion of the different laws concerning discrimination and the non-existence of specialized bodies to deal with it have worsened the situation.

However, under the European pressure and the desire to join the European Union, crucial improvements have been realized the past few years. This was first the case following the demand of the European Council of ratifying and implementing the Framework Convention for Protection of National Minorities, completed by the Race Directive. Subsequent to these adjunctions, both Czech Republic and Bulgaria have modified their legislations, adopting for the first time comprehensive anti-discrimination bills. If we focus on the Bulgarian courts, the new law has for the moment served to give victory to five Roma victims (or group of victims) fighting against unjustified discrimination. The Czech new bill has still to make his proofs.
All these transformations are welcomed to improve the legal situation of the Roma community, a measure among others (social, cultural, economic) to integrate Roma in the mainstream society. Still it is a pity that most of the initiatives are the results of long internal and international pressure, showing the fact that governments are not yet aware of the urgency to deal efficiently with the Roma issue. The future will reveal if this tendency continues…
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